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Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way. )

TIRA IXHX T GG SAaH

Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 .
, governed by first proviso to sub-section (1} of Section-
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o In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.
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In case of rebate of duty of excise on goot ds exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outs1de India.
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In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty. ’
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved-is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) 61T ScuTed o STTATAaH, 1044 HY ey 35-d1/35-5 % fata:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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0wy To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
> ‘““"(QﬁST T) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
084, In case of appeals other than as mentloned above para.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated. '

(3) T =T Qe H S e SMIT T THTAL GIaT & QT TAH A NG o (o1 HIE T YT STY<h
& T ST =TT 39 92 F g gu o & forer o & ¥ g & forg et adfieny
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In case of the order covers a number of order-in-Original, fee for each O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as. prescrlbed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) I AR GeldT ATHAT Al I FCH aTer Rawl 67 X off e emepftier foRaT Srar & S €T
[FF, el STATEH S[oeh U AT TdTei =rarierean<or (Fratfafe) faw, 1982 # Afga &
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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10 FIE TIT %’| (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(24) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii)  amount payable under Rule 6 of the Cenvat Credit Rules.
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n view of above, an appeal against this order shall lie before the Tribunal on
2y Znt of 10% of the duty demanded where duty or duty and penalty are in dispute,
it pehalty, where penalty alone is in dispute.”




F.No. GAPPL/COM/STD/186/2022-APPEAL
S[UICRT SITERT / ORDER-IN-APPEAL

The Assistant Commissioner, CGST, Division-Mehsana, Commissionerate -

Gandhinagar (hereinafter referred to as the “Department”); in pursuance of the
Review Order No. 03/2022-23, dated 28.07.2022 issued from F.No,
GEXCOM/REV/ST/010/17231/2022-REV- O/o COMMR-GST-GANDHINAGAR by the

Commissioner, CGST & Central -Exciée, Gandhinagar, has filed the present appeal

under Section 84 of the Finance Act, 1994 against the Order-In-Original No. AHM-

: CEX—OOB-REASSIGNED-AC-NLC-033-21-22, dated 31.05.2022 (hereinafter referred to

as the “Impugned order”) passed by the Assistant Commissioner, Central GST Division-
Mehsana, Commissionerate-Gandhinagar (hereinafter referred to as the “adjudicating
authority”) in the matter of M/s. Unique Health and Fitness Centre, 16, Perfect Plaza,

Radhanpur Road, Mehsana (hereinafter referred to as the “respondent”).

2. The facts of the case, in brief, are that the respondent was engaged in providing
taxable services and holding Service Tax Registration No. AACFU3163ASD001. Based
on the information received from the Income Tax Department regarding
discrepancies in the income declared in the Income Tax Return vis-a-vis the value
declared in the ST-3 Returns for the period F.Y. 2016-17, a Show Céuse Notice was
issued vide F.No. V.ST/11-A-75/Unique/2020-21, dated 30.06.2020 to the

Respondent, wherein it was proposed to: -

i) Demand and recover Service Tax amount of Rs. 2,89,780/- not paid on the
differential amount of the value shown in the ITR vis-a-vis ST-3 returns,
amounting to Rs. 19,31,869/- for F.Y. 2016-17, under the proviso to sub-
sectioh (1) of Section 73 of the Finance Act, 1994 alongwith interest undér
Section 75 of the Finance Act, 1994.

ii) Impose penalty under the provisions of Section 77(2), 77C and 78 of the
Finance Act, 1994, as amended. should not be imposed on them for

contravention of provisions of the Finance Act, 1994.

3. The adjudicating authority, vide the impugned order, has adjudicated the said
Show Cause Notice, wherein the entire proceedings initiated vide the Notice dated
30.06.2020 was set aside by extending the exemption benefit provided vide Entry
No. 2(i) of the Mega Exemption Notification No. 25/2012-S.T., dated 20.06.2012 to the

respondent.
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F.No. GAPPL/COM/STD/186/2022-APPEAL

4. Upon examination and review in terms of legality and propriety of the said
order, the department found that the impugned order is not legal and proper. Being
aggrieved with the impugned order, the department has preferred the present appeal
on the grounds»as mentioned in the subsequent paragraphs, with a request to set

aside the impugned order on the grounds mentioned herein below :-

4.1 The adjudicating authority has dropped the entire proceedings initiated vide
Show Cause Notice F.No. V.ST/11-A-75/Unique/2020-21, dated 30.06.2020 on the
basis that the respondent have received the income of Rs. 19,31,869/- for F.Y. 2015-
16 & F.Y. 2016-17 towards rendering the health care services viz. Physiotherapy
services, which is. exempted vide Entry No. 2(i), of Exemption Notification

No.25/2012-S.T., dated 20.06.2012.

O 4.2 For better understanding of the exemption provisions, the relevant portion of

Notification No. 25/2012_—S.T. ibid, is reproduced hereunder :

“In exercise of the powers conferred by sub-section (1) of section 93 of the
Finance Act, 1 994 (32 of 1994) (hereinafter referred to as the said Act) and in
supersession of notification number 12/2012- Service fax, dated the 17th
March, 2012, published in the Gazette of India, Extraordinary, Part II, Section
3, Sub-section (i) vide number G.S.R. 210 (E), dated the 17th March, 2012, the
Central Government, being satisfied that it is necessary in the public interest
so to do, hereby exempts the following taxable Serviéesfrom the whole of the

service tax leviable thereon under section 66B of the said Act, namely:-

2.(i) Health care services by a clinical establishment, an authorised

medical practitioner or para-medics

Definitions : For the purpose of this hotiﬂcatz’on, unless the context otherwise

requires :

(d) “authorised medical practitioner” means a medical practitioner registered

with any of the councils of the recognised system of medicines established or
recognised by law in India and includes a medical professional having the
requisite qualification to practice in any recognised system of medicines in India

as per any law for the time being in force;

() “clinical establishment” means a hospital, nursing home, clinic, sanatorium

or any other institution by, whatever name called, that offers services or facilities

€&, T Wy,
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F.No. GAPPL/COM/STD/186/2022-APPEAL

abnormality or pregnancy in any recognised system of medicines in India, or a
place established as an independent entity or a part of an establishment to carry

out diagnostic or investigative services of diseases;

(t) “health care services” means any service by way of diagnosis or treatment or

care for illness, injury, deformity, abnormality or pregnancy in any recognised

system of medicines in India and includes services by way of transportation of the
" patient to and from a clinical establishment, but does not fnclude hair transplant
or cosmetic or plastic surgery, except when undertaken to restore or to
reconstruct anatomy or'functions of body affected due to congenital defects,

developmental abnormalities, injury or trauma; “

4.3 The adjudicating authority's impugned order dated 31.05.2022 holding that the
physiotherapy services provided by the respondent is a health care service and
thereby extending the benefit of exemption provided vide Notification No. 25/2012-

ST, ibid, is perverse and in the wrong perspective of the statutes.

4.4 As per the definition provided at Clause (t) in Paragraph 2 of the above said
exempﬁon Notification, "Health Care Services" means any service by way of diagnosis

or treatment or care for illness, injury, deformity, abnormality or pregnancy in any

recognised system of medicines in India. The recognised system of medicines in

India have not been listed anywhere in the Act/Rules. However, the same has been

defined in the Clinical Establishments Act, 2010. As per Section 2(h) of the said Act,
(h) “recognised system of medicine” means Allopathy, Yoga, Naturopathy,

Ayurveda, Homoeopathy, Siddha and Unani System of medicines or any other

system of medicine as may be recognised by the Central Government.” Also, as per
the article on the website of Journals of India, India has recognized six systems of
medicine viz. Ayurveda, Siddha, Unani and Yoga, Naturopathy and Homoeopathy. The
Ministry of Ayurveda, Yoga and Naturopathy, Unani, Siddha and Homoeopathy
(AY_USH) was formed on 9t November, 2014 to ensure the optimal development and
propagation of AYUSH systems of healthcare. Earlier it was known as the Department
of Indian System of Medicine and Homeopathy (ISM&H) which was created in March,
1995 and renamed as Department of Ayurveda, Yoga and Naturopathy, Unani, Siddha
and Homoeopathy (AYUSH) in November, 2003, with focused attention for
development of Education and }:{esearch in Ayurveda, Yoga and Naturopathy, Unani,

Siddha and Homoeopathy.

O
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4.5  Thus, it can be seen that treatment through physiotherapy is not among the
recognized system of medicines in India. Hence, the services provided by way of
physiotherapy will not fall under the definition of "Health Care Services" and
therefore, the said services are not covered vide Entry No. 2(i) of Notification No.
25/2012-S.T., ibid. Consequently, the said services are not eligible for the exemption
provided by the said Notification.

4.6 Further, the physiotherapist providing the services of physiotherapy do not
qualify as an authorised medical practitioner too because as per the definition
provided vide clause (d) of paragraph 2 of the exemption Notification No. 25/2012-
S.T., ibid, "authorised medical practitioner" means a person registered with any of the
councils of the recognised system of medicines established or recognized by law in
India and includes a medical professional having the requisite qualification to practice
in any recognised system of medicines in India as per any law for the time being in

force.

4.7  Also, the Physiotherapy Centre providing the services of physiotherapy do not
qualify as a "clinical establishment" too because it is not a hospital, nursing home,
clinic, sanatorium or any other institution by, whatever name called, that offers
services or facilities requiring diagnosis or treatment or care for illness, injury,
_ deformity, abnormality or pregnancy in any recognised system of medicines in
India, or a place established as an independent entity or a part of an establishment to

carry out diagnostic or investigative services of diseases.

4.8 The term para-medic is not defined in the Act/Rules. However, as per the website
of WebMd.com,

“A paramedic is a medical professional who specializes in emergency treatment.
They are not doctors, nurses, or physician's assistants. The word paramedic is a
combination of two terms. "Para” means next to, and "medic" means doctor. So it
means that paramedics work alongside doctors, though not always physically. They
can provide life-saving treatment for someone until they can get to a doctor.

Paramedics have more training and can provide more advanced emergency medical
care. They can use basic and advanced equipment on ambulances. In their training,
they can learn how to start intravenous lines (IVs) and manage compromised
airways.

Paramedics primarily work in emergency rooms and ambulances where they treat
people with urgent problems. They may also work in specific settings, such as:

Paramedics work on teams that respond to medical emergencies. They work under
\t{ze supervision of a doctor, though the doctor is usually not on site. They may
o"gg nmunicate with a doctor via phone, radio, or pre-written orders.” '
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As per the above, it is quite evident that a Physiotherapist is not a para-medic and hence
their services are not covered under Exemption Notification No. 25/2012-S.T,, dated

20.06.2012 as aménded.

4.9  The adjudicating authority has considered the services rendered by the
Respondent as h_ea&h care services and thereby set aside the demand of
Rs. 2,89,780/- raised vide Show Cause Notice dated 30.06.2020, supra. However, as
explained abaove, it is seen that the physiotherapy services do not qualify as a health
care service, as mentioned at Entry No. 2(i) of exemption Notification No. 25/2012-

S.T., dated 20.06.2012, as amended.

4,10 In view of the above, the adjudicating authority has grossly erred in
interpreting that the physiotherapy services provided by the Respondent falls under
the category of health care services and thereby extending the exemption benefit and

setting aside the demand raised.

5. Personal Hearings in the matter were granted on 10.01.2023, 10.02.2023,
15.03.2023. and 17.04.2023. However, despite granting ample opportunities of
hearing, in the interest of natural justice, neither respondent nor any authorized
representative appeared to attend the hearing. The respondent has also not
represented for any adjournment in the matter. Also no one appeared from the
department side. Hence, I proceed to decide the appeal on merit on the basis of
submission in the ground of appeal, available records and the legal position in the

matter.

6. I have gone through the facts of the case, grounds mentioned in the appeal filed
by the department and the materials available on the record. The issue before me for
decision is as to whether the impugned order dropping the demand of Service Tax
amounting to Rs. 2,89,780/- and also Linterest and penalty, in the facts and
circumstances of the case, is legal and proper or otherwise. The demand pertéins to

the period F.Y. 2016-17.

7. It is observed that the respondent were registered with. the department for
providing various taxable services. Based on the information received from the
Income Tax Department regarding discrepancies in the income declared in the
Income Tax Return vis-a-vis the value declared in the ST-3 Returns for the period F.Y.

2016-17, Show Cause Notice has been issued in the case. The adjudicating authority

3
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had dropped the demand of Service Tax, interest and penalty vide the impugned

order.

8. It is observed that the respondent were running a Physiotherapy Centre, and
claimed to have providing Health Care Services. The adjudicating authority, in the
impugned order, has held that the physiotherapy services provided by the
respondent is falling within the definition of Health Care Service and thereby
extended them the benefit of exemption as provided under the Notification No.

25/2012-ST, ibid.

8.1 As per the definition provided at clause (t) in Paragraph 2 of the above said
Exemption Notification, "Health Care Services" means any service by way of d,iagno'sis
or treatment or care for illness, injury, deformity, abnormality o}‘ pregnancy in any
recognised system of medicines in India. The department has pointed out that the
recognised system of medicines in India has not been listed / defined anywhere in the
Finance Act, 1994 or Service Tax Rules. The department has referred the Clinical
Establishments Act, 2010 to refer the definition of “recognised syétem of medicine” and
also referred articles floating on the websites. Based on the said definition and
articles on the websites, the department has construed that the services provided by
way of physiotherapy will not fall under the definition of "Health Care Services" and
therefore, the said services are not covered vide Entry No. 2(i) of Notification No.
25/2012-S.T, ibid. I find that the department has also not referred to any case law in

support of their argument. |

9. I further find that the adjudicating authority has not categorically examined the
case of the respondent. The eligibility of Exemption Notification No. 25/2012-S.T,
dated 20.06.2012 has not been discussed by the adjudicating authority in the impugned
order. Since, the adjudicating authority has extended the benefit of exemption
notification without discussing the eligibility to be covered under the “health care
services by a clinical establishment, an authorised medical practitioner or paramedics”,
the impugned order becomes non-speaking order. It is legally not sustainable being

passed in violation of principle of natural justice.

10. In view of the above, I am of the considered view that in the interest of the
principles of natural justice, the matter is required to be remanded back for denovo

adjudication by the adjudicating authority to pass a reasoned order regarding

Gﬁ‘gﬂﬁg& lity of the exemption notification to the respondent.
%. ) )
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11.  In view of the above, the impugned order is set aside and the matter is

remanded back to the adjudicating authority for adjudication afresh, after following

principles of natural justice. Therespond’ent is also directed to submit all the

rel'evéint documents / submission before the adjudicating authority. Accordingly, the

impugned order is set asidé and the appeal of the department is allowed by way of

remand.
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The appeal filed by the appellant stands disposed of in above terms.

Attested

(Ajay Kumar Agarwal)
Assistant Commissioner [In-situ] (Appeals)
Central Tax, Ahmedabad.
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